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The defendant, Earice Roberts, was convicted by a Shelby County Crimina Court jury of smple
possession of marijuana, aClass A misdemeanor; possession of heroinwiththeintent to sell, aClass
B felony; possession of heroin with theintent to deliver, aClass B felony; and two counts of assault,
aClass A misdemeanor. After merging the possession of heroin with intent to sell conviction with
the possession of heroin with theintent to deliver conviction, thetrial court sentenced the defendant
as aRange |, standard offender to twelve years for possession of heroin with the intent to deliver;
eleven months, twenty-nine daysfor possession of marijuana; and eleven months, twenty-nine days
for each assault. Thetrial court ordered that the marijuana sentence be served concurrently to the
heroin sentence, but that the sentences for assault be served consecutively to each other and
consecutively to the twelve-year sentence for possession of heroin, for atotal effective sentence of
thirteen years, eleven months, and twenty-nine daysin the Department of Correction. Thesoleissue
the defendant rai sed on appeal waswhether thetrial court erredin admitting the heroin into evidence
because of the State’ salleged failureto establish aproper chain of custody. However, whilethecase
was still pending, the defendant filed a motion requesting that we consider an additional issue on
apped; namely, the impact of the United States Supreme Court’s recently released Blakely v.
Washington,542U.S. _ ,124 S. Ct. 2531 (2004), opinion on the enhanced heroin sentenceimposed
aswell asonthe consecutive sentencing ordered in the case. Following our review, we concludethat
the trial court did not err in admitting the heroin into evidence; that three of the four enhancement
factorswereinappropriately applied under Blakely, but that the remaining applicabl e enhancement
factor, to which the trial court assigned heavy weight, justifies an enhanced sentence of ten years,
six months; and that Blakely does not affect the trial court’simposition of consecutive sentencing.
Accordingly, we modify the defendant’ s sentence for possession of heroin with the intent to deliver
from twelve yearsto ten years, six months, but in all other respects affirm the judgments of thetrial
court.

Tenn. R. App. P. 3 Appeal as of Right; Judgments of the Criminal Court Affirmed as
Modified

ALAN E. GLENN, J., delivered the opinion of the court, in which JoHN EVERETT WiLLIAMS and
NorMA McGEeE OGLE, JJ., joined.



Robert Wilson Jones, Shel by County Public Defender, and W. Mark Ward, Assistant Shelby County
Public Defender, for the appellant, Earice Roberts.

Paul G. Summers, Attorney General and Reporter; Renee W. Turner, Assistant Attorney Generdl;
William L. Gibbons, District Attorney General; and Steve Jones and Dean Decandia, Assistant
District Attorneys General, for the appellee, State of Tennessee.

OPINION
FACTS

Viewed in the light most favorable to the State, the evidence established that between 7:30
and 8:00a.m. on July 20, 2001, MemphisPolice OfficersKittrel Robinson and Therman Richardson
were patrolling undercover in an unmarked unit in the 2200 block of Eldridge Street, an area
commonly known as “the dope track,” when they were flagged down by the defendant. Robinson
indicated he wanted to buy marijuana, and the defendant handed Richardson two plastic bags of
marijuanathrough the open passenger window. However, beforethe officerscould give him the $10
payment, the defendant took off running, apparently having been alerted that something was amiss
when Robinson cracked his car door open upon receipt of the drug. Both officers pursued on foot,
identifying themselves as police officersand calling out to the defendant to stop, beforetackling him
in thedriveway of ahousethirty to forty feet away. There, the officers struggled with the defendant
for fiveto seven minutes, incurring scrapes and bruisesin the process, beforebackup officersarrived
and they werefinally able to handcuff him. Another bag of marijuana; $222 in cash, including two
one dollar bills folded up with awhite powder; and several duminum foil packages containing a
white powdery substance were found in the defendant’ s pockets after his arrest.

Officer Robinson testified he and his partner took the drugs seized from the defendant to the
secure property and evidence room in the basement of the jail, where the drugs were field-tested,
sealed in plastic bags, placed in abrown evidence envel ope, labeled, and assigned a property receipt
number. After referring to the arrest ticket, he testified the drugs were assigned the number
“010701183.” Robinson identified the evidence envel ope in which the drugs had been placed, and
testified for the record that both ends of the envel ope were seal ed when he examined it in court. On
cross-examination, he testified he was present when the property room personnel opened each
aluminum packet to determine if all contained the same substance and when a field test was
performed on the contents of one of the aluminum packets. He said al of the packets appeared to
contain the same white powder and that the powder turned blue upon testing, which indicated it was
positive for cocaine. On redirect, he testified that the field test performed was known by the name
“Scott,” but that he was not achemist, was unfamiliar with the drugs used in the testing process, and
knew only from what he had been told that acolor change to blueindicated the presence of cocaine.

Officer Therman Richardson testified he witnessed the “ Scott test” performed on the white

powdery substance and confirmed that the color changed to blue, which indicated a positive for
cocaine. Richardson acknowledged, however, that neither he nor the individual who performed the
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test was a chemist. He identified his handwriting on the property receipt form and explained the
procedure he followed in submitting the evidence:

Q. Okay. Afterthat, you said you tagged the evidence. Tell thejury
what tagging the evidence means. How do you do it?

A. Just merely -- there saplastic bag that the actual drugsgoes|[sic]
into and the person that tested it, they will sign their name and IBM
Number toit. Me, after witnessit being positive, | will sign my name
and IBM toit. Itisthen placedinsideayellow property and evidence
receipt. On that particular day, | did fill out and -- the appropriate
box that went with this particular case. And it’'s left there at the
property and evidence room assigned a number.

Richardson testified he witnessed the drugs being placed in the yellow evidence envelope.
Heidentified the envelope in court by hishandwriting and by the identification number assigned to
the case.

Memphis Police Officer Laguita Jones, who said she was assigned to the Vice Narcotics
Unit, testified that her duties included transporting drugs from the property and evidence room to
the Tennessee Bureau of Investigation (“TBI”) laboratory for testing and back to the evidence room
upon completion of thetesting process. She described the procedure she followed when picking up
drugs for transport to the TBI laboratory:

Q. How do you insure that the drugs you take out of the property
room are the drugs you' re supposed to take over to TBI?

A Wedll, it'sall -- TBI requires me on the packaging, | have to put
itinaplastic bagtotaketo TBI. | am supposed to describe whatever
substance | think it may be that I’m bringing to them. It hasto be on
the outside of the package, and | also haveto writeit downinaform
and let them know what | think it may be. That it is a substance, but
| have to let them know that I’'m bringing them something. What
color itis. What shape or form it may be. So they won't just get a
blank bag and not know what’ sgoing on. They could get abagthat’s
empty. | havetolook at the substance to make surethat | am actually
taking them something.

Jones stated that her procedure invol ved taking the drugs out of the yellow or gold evidence
envelope, but leaving them sealed insidetheclear plastic bag. Shesaid that if thedrugsintheplastic
bag werewrapped or inside acontainer, shewould partially open one of the containersto insure that
it contained a substance and to briefly describeits appearance. She madeit clear, however, that her



unwrapping or opening of any container holding the drugs occurred through the sead ed plastic bag:

Q. Andwhen you look at the substance, do you actually openit up
and touch it?

A. |--it'ssededinaplastic bag. | takeit out of theenvelope. | do
not open the plastic bag. 1 look at it through the plastic baggy. If it's
wrapped or contained in something, again, | don’t open the plastic
bag. | kind of open whatever container itis, and | will open only one
of themto make surethat it’ sasubstancein thereand briefly describe
on the packaging what | assume it to be.

Jones went on to detail the next steps in her procedure:

Q. Okay. Soyou ve got suspected drugs that are sedled in an -- a
plastic envelope -- And those plastic -- that plastic envelope -- are
those plastic envel opesand that drug seal ed inside them are contained
ina—

A. Gold envelope.

Q. A goldenvelope. And then you takethat gold envelope and the
contents of that gold envel ope after you have examined them and put
them in a separate envel ope?

A. Yeah. | put them in aseparate plastic bag and seal that bag.
Q. Isthat bag colored or isit clear?

A. It'saclear bag. It'sclear and on one side it’s going to have a
little square shape that says, right side. For the most part, it’s clear.

Q. And how do you sedl it?

A. | take it -- first of al, | have to write, like | said, a brief
description of whatever the substance is that’s contained in the
envelope. | take evidence tape and it’s already sealed at the bottom.
It'sopen at thetop. | take evidencetapeand | fold it over on all sides
where you can’t get into it, and | write my initials on it saying that |
sealed thisbag. | didit. AndI’m transporting it to the TBI.

Jones stated that the TBI laboratory staff acknowledged taking possession of evidence from her by
returning a signed or initialed receipt upon her transfer to them of the sealed evidence envelopes.
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Jonestestified shefollowed the same procedure outlined abovewith theevidencein thiscase,
which she identified in court by her signature and the date and time she had written across the bar
code on the back of the yellow envelope. She, additionally, identified her initials on the outside of
thetwo plastic bagswithin theyell ow evidence envel ope and testified she had described the contents
of the first bag as follows. “Number 1, plastic bag containing a baggy with several pieces of
yellowish rock like substances suspected to be crack cocaine. All individually wrapped in foil.”
Jones affirmed, however, that she never opened either of the two sealed plastic bags containing the
suspected drugs and said her written description was based only on her estimation of what the
contents might be. She testified on cross-examination that she had torn “a little piece” of the
aluminum foil on one of the packetsin order to see the contents, which appeared to her to be either
“yellowish” or “light brownish.” Her description of the contents as“rock like” was based on what
she could feel of the drug through the aluminum foil packaging.

TBI Specia Agent Forensic Scientist DanaRose, who was accepted by the court asan expert
in forensic science, testified that when a case is brought into the TBI laboratory for testing, the
evidence envelopeisfirst checked to insureit hasarrived in asealed condition; the caseinformation
isthen entered into the TBI computer, which generates aunique laboratory number that is recorded
on the packaging; and finally, achemist is assigned to work the case. She said the chemist receives
the evidence from the forensic technician, who, in turn, retrieves it from the vault.

Rosetestified that she must obtain positiveresultsfrom at | east two tests, acolor changetest,
sometimes known as a “field test kit,” and an instrumental analysis, before concluding that a
substance has tested positive for a scheduled drug. She stated that the instrumental analysisisthe
more reliable of the two, as the color change test is merely a “presumptive test,” meaning that
substances besidesthe onefor which thetest wasdesigned canyield apositiveresult. Sheexplained
that the purpose of the presumptive test is to indicate which direction to take for further testing of
the drug, asinwhich instrumental analysisto use. Shewasunaware of a*“ Scott” field test, but was
familiar with afield test in which the chemicals turn blue to indicate a positive for cocaine, known
asthe “Cobalt Thiocyanate test.” Rose testified that heroin would result in a blue color change or
positiveresult in aCobalt Thiocyanate test because [ c]obalt will turn bluein any substancethat is
in the hydrochloride form and cocaine is in the hydrochloride form and so is heroin.”

Roseidentified theevidenceenvel opein whichthedrugsinthiscasearrivedto her for testing
by several different identifying characteristics, including: the laboratory number; the defendant’s
name; the date the evidence was brought into the laboratory; the name of the person who brought
the evidenceinto thelaboratory; and the seal, containing her initials and the date she had worked the
case, which she had placed across the bottom of the envelope upon completion of her work. The
envelope was sedled when she received it, and she removed the drugs by opening it from the
opposite end from the one at which the officer had placed his or her seal. When her work was
completed, she replaced the drugs, sealed the end she had opened, and returned the envelope to the
evidence vault.



Rose testified that her laboratory tests revealed that the sample she labeled as exhibit one,
which she referred to the official laboratory report as a “[t]an powder,” consisted of 0.6 grams of
heroin, and that the second sample, referred to as “plant material,” consisted of 4.8 grams of
marijuana. Because she worked only one case at a time, there was no possibility of cross-
contamination from another case. On cross-examination, shetestified that tan, to her, wasany color
ranging from off-white to light brown and included “yellowish.”

At the conclusion of Rose’ s testimony, the defendant moved to strike the drug evidence for
failureto establish aproper chain of custody, based on the conflicting testimony about the nature and
characteristics of the substance contained in the foil packets. Thetrial court overruled the motion,
finding that the chain of custody was sufficiently established through the testimony of the various
individualsin the chain:

Well, what | have proof of isthat the officers who recovered the
substances from the defendant took them to the property room and
sealed them. And then | have a witness who picked up the property
still sealed, took it to the TBI Lab. The TBI Lab person testified that
the property was sealed. They opened it and tested it, sealed it back.
There was a witness that said they received it in a sealed condition
and brought it back to the property room sealed. And then it was
sealed when it was brought into court and unsealed here. So | don't
see any proof of possibility of tampering.

Now, we have not opened these exhibits to look at the color of
the powder in the duminum foil. And I'm sure if that argument is
going to be made by the Defense, at some point that’s going to be
done. But asof right now, | can’t seethat the chain of custody hasn’t
been shown.

The State' sfinal witnesswas Alnita Campbell, the supervisor of the Property and Evidence
Division of the Memphis Police Department, who testified her records showed the following
property tagged on July 20, 2001, under “Number 010701183": “2.6 grams total gross weight of
crack cocaine, 8 grams total gross weight of marijuana,” and $222 in cash. She said gross weight
included the weight of the drugs and the packaging, and a substance’ s having been tagged as “ crack
cocaine” meant only that it had tested positive for cocaine by turning blue in the “ Scott test.”

The defendant elected not to testify and presented no evidence in his defense.

At the September 22 and September 26, 2003, sentencing hearing, Memphis Police Officer
Christopher Moffatt testified he participated in a January 14, 2001, undercover drug operation in
which the defendant fled from police, fought when captured, and required two applications of
chemical agent and the efforts of five or six officers to subdue. He said that as a result of that



incident, the defendant was charged with possession of a controlled substance with theintent to sell
or deliver, evading arrest, and resisting official detention.

Temika Gipson testified she was an employee of the Shelby County Criminal Court Clerk’s
officeand a keeper of the official court records. According to the records she had brought with her
to court, the defendant pled guilty in Case No. W0100094 to unlawful possession of marijuanawith
the intent to sell, a Class E felony, received a one-year sentence, and was released on determinant
status on April 19, 2001." Her records further reflected that an order revoking the defendant’s
suspension of sentence was signed on September 24, 2001. Gipson testified that the defendant aso
pled guilty in Case No. 93-08774 to aggravated robbery, a Class B felony, for which hereceived an
eight-year sentence.

The defendant testified he had made a mistake as a young man that led to his eight-year
sentence for aggravated robbery, but had served histime and “ did the best that [he] could. . . trying
tofendfor [himself]” when hewasrel eased from prison. However, despite hisbest efforts, potential
employerswould not hire him because of his criminal record, and he was unable to secure anything
but temporary employment. The defendant said he attempted to attend college and offered his
probation officer copies of his transcripts to prove he was in school, but was hindered from
continuing his education by the proceedings in the instant case. No one had offered him any
rehabilitation, his efforts to succeed on his own had failed, and he had been forced to sell drugsin
order to support himself. The defendant testified he had been on medications for hyperactivity and
depression and had been hospitalized for those conditions in the past, but since that time had made
agenuine effort to learn self-control. He stated that he wished to turn hislife around and continue
his education and requested that the trial court take those things in consideration and “try to help
[him] out . . . to reconstruct [hig] life.”

On cross-examination, the defendant acknowledged he sold drugs more times than he had
been caught, but denied he was a* dope dealer”:

Q Butyouhadto sell drugsin order to make enough money to get
by?

A Notactudlyjust sell drugs. | wasnot adopedealer. | wasjust -
- 1 did thingsto, you know, | didn’t rob or steal or kill anybody. | just
did thingsjust to make, you know, tried to sustain my life, you know.

! Therecordisnot clear asto whether this conviction referred to by M s. Gipson was based on the same incident
described by Officer M offatt. The defendant’s presentence report, which was made an exhibit to the sentencing hearing
and might have clarified the matter, is not included in the record before this court.
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Q Oh, | understand that. But | mean, you’' ve been convicted of
selling drugs or possession with intent to sell drugsright after. And
you had, you know - -

A Orne incident. Excuse me. One incident. The first one
(indiscernible) or the young lady spoke about, it wasjust . . . it wasn't
an attempt to sell any . . . that was just the charge that they gave me.

Q But before that, you were arrested twice for drugs; right?
A Right.

Q And you were out selling it to get by; right? Because you
couldn’t find ajob and because of your record; isn’t that fair?

A Yeah. Wél, ... itwould be unfair to say on one account. But
on - - on one count, yeah.

Q Waell, you were doing it more than you got caught?
A Right.

The defendant acknowl edged hewas required to report to aprobation officer inthedrug case
referred to by Ms. Gipson, but denied that the instant offense occurred either while he was on
probation in that case or out on bond in the case described by Officer Moffatt.

At the conclusion of the hearing, the trial court applied the following four enhancement
factors to the defendant’ s heroin conviction: (2) the defendant has a previous history of crimina
convictions or criminal behavior in addition to those necessary to establish his range, to which the
court assigned “enormous weight”; (9) the defendant has a previous history of unwillingness to
comply with the conditions of a sentence involving release in the community; (14), the felony was
committed while the defendant was on release status from a prior felony conviction; and (21), the
defendant was adjudicated to have committed a delinquent act or acts as a juvenile that would
constitute afelony if committed by an adult. See Tenn. Code Ann. § 40-35-114(2), (9), (14), (21)
(2003). Finding no mitigating factors applicable, the trial court enhanced the defendant’s heroin
sentencefrom the presumptive eight-year minimum for hisrangeto themaximum sentence of twelve
years.

Thetrial court sentenced the defendant to eleven months, twenty-nine days on the marijuana

conviction and on each of the assault convictions. The court ordered that the marijuanasentence be
served concurrently to the heroin sentence, but that the assault sentences be served consecutively to
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each other and consecutively to the heroin sentence. Pursuant to Tennessee Code Annotated section
40-35-115, the tria court supported the imposition of consecutive sentencing with the following
findings:

As to consecutive sentencing, | find that he is a professional
criminal who' sknowingly devoted hislifeto criminal actsasamajor
source of livelihood, that he' s an offender whose record of criminal
activity isextensive. | alsofind that running - - particularly testimony
of the officer at thelast part of the sentencing hearing, that he resisted
arrest there. It appears that [the defendant] when caught, will fight
with police officers.

And. .. and | find, therefore, that as to the misdemeanors, the
assaults, his behavior - - he's a dangerous offender and his behavior
indicates little or no regard to human life and no hesitation about
committing a crime in which the risk to human lifeis high. Hejust
will not care. He will do whatever he can to stop being caught.

Astotheassaults, | found that the circumstances surrounding the
commission of the offense are aggravated. The testimony of the
police officers, they basically had to pile on him. He just kept
struggling for a long period of time. | think confinement for an
extended period of timeisnecessary to protect society from this man,
from his unwillingness pursuant to statute to lead a productive life
andin hisresort to criminal activity and furtherance of an antisocietal
lifestyle and also that the aggregate length of the sentences | will
impose reasonably relates to his offense. We can’'t allow him to
continueto sell drugs, commit crimes and then attack the of ficersthat
arrest him with impunity.

See Tenn. Code Ann. §40-35-115(b)(1), (2), (4) (2003); Statev. Wilkerson, 905 S:\W.2d 933 (Tenn.
1995).

ANALYSIS
. Admission of Heroin Evidence

The defendant contends that the trial court abused its discretion “in refusing to strike the
testimony concerning the testing of the suspected heroin when the State failed to satisfy the ‘ chain
of evidence requirement for admissibility of such evidence.” In support, he cites the various
discrepancies in the description of the drugs provided by the arresting officers, the officer who
transported the drugsto the TBI, and the TBI agent who performed the testing. The State responds
by arguing that the defendant has waived the issue of whether the chain of custody was properly
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established by failing to includeit asan issuein hismotion for anew trial. The State further argues
that, even if not waived, the trial court properly found that the chain of custody was sufficiently
established based on the evidence introduced at trial.

The defendant’ s motion for anew trial includes the following as ground three: “The Court
erred in not granting the defendant’s motion to strike testimony for failure to prove chan of
custody.” Furthermore, thetrial court specifically addressed the chain of custody issueinitsruling
onthemotion, stating, “And asfar asnot granting the defendant’ s motion to strike the testimony for
failureto prove chainof custody, | found at thetimethat the evidencewas properly admissible.” We
conclude, therefore, that the chain of custody issue was sufficiently preserved for appeal and is
properly before this court.

In order for tangible evidence to be introduced at tria, the State must either introduce a
witness who is able to identify the evidence or establish an unbroken chain of custody. State v.
Goodman, 643 S.W.2d 375, 381 (Tenn. Crim. App. 1982). The purpose of the chain of custody is
to “demonstrate that there has been no tampering, loss, substitution, or mistake with respect to the
evidence.” Statev. Braden, 867 SW.2d 750, 759 (Tenn. Crim. App. 1993).

Theconcept of a*chain” of custody recognizesthat real evidence
may be handled by more than one person between the time it is
obtained and the time it is ether introduced into evidence or
subjected to scientific analysis. Obviously, any of these persons
might have the opportunity to tamper with, confuse, misplace,
damage, substitute, lose and replace, or otherwise alter the evidence
or to observe another doing so. Each person who has custody or
control of the evidence during this timeis a “link” in the chain of
custody. Generaly, testimony from each link is needed to verify the
authenticity of the evidence and to show that it iswhat it purportsto
be. Each link in the chain testifies about when, where, and how
possession or control of theevidencewasobtai ned; itscondition upon
receipt; where the item was kept; how it was safeguarded, if at all;
any changesin its condition during possession; and when, where and
how it left the witness's possession.

Neil P. Cohen et al., Tennessee Law of Evidence § 9.01[13][c] (4th ed. 2000) (footnotes omitted).
Whether or not the required chain of custody has been sufficiently established lieswithin the sound
discretion of thetrial court, and thetrial court’s determination will not be reversed on appeal absent
a clear showing of abuse of discretion. State v. Beech, 744 SW.2d 585, 587 (Tenn. Crim. App.
1987).

Wefind no abuse of discretion by thetrial court inthismatter. Asthetrial court notedinits
ruling, the State introduced testimony from the arresting officers who seized the drugs from the
defendant, the officer who transported the drugs to the TBI laboratory and back to the evidence
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room, and the TBI agent who tested the drugs. Each individual described in detail the procedure
used for identifying, packaging, and securing the evidence. None of these witnesses testified to
having tampered with the evidence, having witnessed anyone el se tampering with it, or of having
received the evidence in a condition that would indicate tampering.

The defendant makes much of the differing descriptions of the drug as a “white powder,”
“yellowish rock like substance]] suspected to be crack cocaine,” and “tan powder,” arguing that in
light of these discrepancies, the State should have been required to cal “al of the people who
handled the evidence and someone should have provided testimony concerning how the evidence
was safeguarded and protected.” However, the State is not required to establish facts that exclude
any possibility of tampering; reasonable, rather than absolute, assurance as to the identity and
integrity of the evidence is al that is required. State v. Scott, 33 SW.3d 746, 760 (Tenn. 2000)
(citations omitted). In our view, the differences were adequately explained by Officer Jones's
testimony with respect to thelimited manner in which she examined the evidence before writing her
description, Agent Rose’ stestimony about the presumptive nature of the Cobalt Thiocyanatetest and
the fact that heroin would yield a positive result, and the natural tendencies of individuals to see or
describethe same color in different terms. We conclude, therefore, that the circumstances establish
with reasonabl e assurance the identity and integrity of the evidence at issue in this case.

II. Sentencing

The defendant contends the United States Supreme Court’ s recent Blakely v. Washington,
542 U.S. __ , 124 S. Ct. 2531 (2004), opinion invalidates the trial court’s application of
enhancement factors to increase his heroin sentence from the presumptive eight-year minimum in
the range, as well asits finding of the Tennessee Code Annotated section 40-35-115 factors upon
whichit relied to order consecutive sentencing for his assault convictions. The State responds that
the defendant haswaived theissue by failing toraiseit inthetrial court or in his appellate brief; that
the issue cannot be addressed as plain error because the Blakely Court merely clarified the rule
previously announced in Apprendi v. New Jersey, 530 U.S. 466, 490, 120 S. Ct. 2348, 147 L. Ed.
2d 435 (2000), rather than establishing a new rule of law; and, finally, that any error in the trial
court’s application of enhancement factors is harmless beyond a reasonable doubt because “the
evidence underlying the enhancement factors [was| uncontested and overwhelming” and “a jury
presented with such facts would have found them beyond a reasonable doubt in this case.”

When an accused challenges the length and manner of service of asentence, it isthe duty of
this court to conduct a de novo review on the record with a presumption that “the determinations
made by the court from which the appeal is taken are correct.” Tenn. Code Ann. § 40-35-401(d)
(2003). This presumption is“conditioned upon the affirmative showing in the record that the trial
court considered the sentencing principlesand al relevant factsand circumstances.” Statev. Ashby,
823 SW.2d 166, 169 (Tenn. 1991). In conducting a de novo review of asentence, this court must
consider (a) any evidencereceived at thetrial and/or sentencing hearing, (b) the presentence report,
(c) the principles of sentencing, (d) the arguments of counsel relative to sentencing aternatives, (€)
the nature and characteristics of the offense, (f) any mitigating or enhancement factors, (g) any
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statements made by theaccused in hisown behalf, and (h) the accused’ s potential or lack of potential
for rehabilitation or treatment. Tenn. Code Ann. 88 40-35-103, -210; State v. Taylor, 63 SW.3d
400, 411 (Tenn. Crim. App. 2001). The party challenging the sentence imposed by the trial court
has the burden of establishing that the sentence is erroneous. Tenn. Code Ann. § 40-35-401,
Sentencing Commission Cmits.; Ashby, 823 SW.2d at 169.

AsaRangel offender convicted of a Class B felony, the defendant was subject to asentence
ranging fromeight to twelveyears. Tenn. Code Ann. §40-35-112(a)(2) (2003). Our Sentencing Act
providesthat in calculating a sentence for a Class B felony, thetria court starts at the minimum in
the range, enhances the sentence as appropriate based on the existence of any enhancement factors
its finds applicable, and then reduces the sentence based on the existence of any applicable
mitigating factors. 1d. 8 40-35-210(d), (e). However, the Blakely opinion calls into question the
validity of thetrial court’ sfinding and application of enhancement factorsto increase adefendant’s
sentence. In that case, the Court applied the rule in Apprendi, 530 U.S. at 490, 120 S. Ct. at 2362
(“ Other than thefact of aprior conviction, any fact that increases the penalty for a crime beyond the
prescribed statutory maxi mum must be submitted to ajury, and proved beyond areasonabledoubt.”),
to concludethat acriminal defendant’ s Sixth Amendment right to trial by jury encompassestheright
to havethejury, rather than the judge, determine the existence of any sentence enhancements other
than those based on facts reflected in the jury verdict or admitted by the defendant. Blakely, 542
US a__,124S. Ct. at 2536-38. The Court stated:

Our precedents make clear, however, that the “statutory maximum”
for Apprendi purposesisthe maximum sentence ajudge may impose
solely onthe basisof thefactsreflected inthejury verdict or admitted
by the defendant. In other words, the relevant “ statutory maximum”
is not the maximum sentence a judge may impose after finding
additional facts, but the maximum he may impose without any
additional findings. When ajudge inflicts punishment that thejury’s
verdict aone does not alow, the jury has not found all the facts
“which the law makes essential to the punishment,” and the judge
exceeds his proper authority.

Id., 542 U.S. a__, 124 S. Ct. at 2537 (citations omitted).

The State first contends the defendant has waived any sentencing challenge under Blakely
by hisfailure to raise the issue in the trial court or in his appellate brief, and the issue may not be
addressed as plain error because the Blakely Court madeit clear it was applying therule previously
announced in Apprendi rather than pronouncing anew rule of law. However, thiscourt hasrecently
regjected identical arguments. Intwo separateopinions, Statev. CharlesBenson, No. M2003-02127-
CCA-R3-CD, 2004 WL 2266801, at *8 (Tenn. Crim. App. Oct. 8, 2004), and Statev. Chester Wayne
Walters, No. M2003-03019-CCA-R3-CD, 2004 WL 2246196, at *19 (Tenn. Crim. App. Oct. 4,
2004), we concluded that Blakely establishesanew rulein Tennessee, recognizing that our supreme

-12-



court had previously held that Tennessee' s noncapital sentencing scheme did not violate the rule
announced in Apprendi:

The state contends that Blakely merely extends the rule
announced in Apprendi. However, in Graham v. State, 90 S.W.3d
687, 692 (Tenn. 2002), our supreme court held that the noncapital
sentencing procedure in this state complied with Apprendi, . . . .

Weacknowledgethat Blakely extended Apprendi’ sholdingthat,
under the Sixth Amendment, a jury must find al facts used to
increase a defendant’s sentence beyond the statutory maximum.
However, nothing in Apprendi suggested that the phrase “ statutory
maximum” equated to anything other than the maximum intherange.
To the contrary, the United States Supreme Court stated theissuein
Apprendi as “whether the 12-year sentence imposed . . . was
permissible, given that it was above the 10-year maximum for the
offense charged in that count.” 530 U.S. at 474, 120 S. Ct. at 2354.
We also note that the Supreme Court has considered the retroactive
effect of the holding in Ring v. Arizona, 536 U.S. 584, 592-93, 122
S. Ct. 2428, 2435 n.1 (2002), as a new rule for capital cases even
though it was based on Apprendi. See Schriro[v. Summerlin, u.
S, ,124S.Ct. 2519, 2526-27 (2004)]. Perhapsthisresulted
from the fact that Ring overruled a case that had held the opposite.
SeeWaltonv. Arizona, 497 U.S. 639, 110 S. Ct. 3047 (1990). Inthis
regard, with our own supreme court expressly approving our
sentencing procedure under Apprendi, we have a difficult time
faulting a defendant in Tennessee for not raising the issue before
Blakely. We conclude that Blakely alters Tennessee courts
interpretation of the phrase “statutory maximum” and establishes a
new rule in this state. The defendant’s raising the issue while his
direct appeal was still pending is proper.

Benson, 2004 WL 2266801, at * 8.

As previoudly stated, other than adefendant’s prior convictions, the only facts upon which
atrial court may rely to enhance a sentence under Blakely arethose which arereflected in thejury’s
verdict or admitted by the defendant. |d. at 2537. Of the four enhancement factors applied by the
trial court, only enhancement factor (2), which the trial court based on the defendant’s prior
convictionsand admission of criminal behavior at the sentencing hearing, was appropriately applied
inthiscase. However, we conclude that thetrial court did not err in the weight to which it assigned
enhancement factor (2), or inits determination that there were no applicable mitigating factors, and
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thus, that some enhancement beyond the presumptive eight year minimum sentence is justified in
thiscase. Accordingly, we modify the defendant’ s heroin sentence from twelve years to ten years,
six months, to be served in the Department of Correction.

The defendant further contends that Blakely invalidates the trial court’s imposition of
consecutive sentencing for hismisdemeanor assault convictions, asserting that “[t]he court’ sreliance
on facts not found by the jury to order consecutive sentencing violates the defendant’ sright to have
al the facts essential to punishment determined by ajury.” The State argues that Blakely has no
impact on the manner of service of asentence. In support, it cites State v. Iralshmael Muhammed,
No. E2003-01629-CCA-R3-CD, 2004 WL 1073889 (Tenn. Crim. App. May 10, 2004), inwhichthis
court concluded that Apprendi did not limit thetria court’ sability toimpose consecutive sentencing,
as well as two recent opinions from other jurisdictions in which appellate courts rejected the
argument that either Blakely or Apprendi affected whether consecutive sentencing could beimposed
based on facts found by the trial court rather than the jury. See People v. Sykes, 16 Cal. Rptr. 3d
317, 327 (Cal. Ct. App. 2004); State v. David Stephen Sour, No. 19913, 2004 WL 1728579 (Ohio
Ct. App. July 30, 2004).

The defendant in Muhammed relied upon the holding in Apprendi to challenge the
constitutionality of Tennessee Code Annotated section 40-35-115, under which the trial court is
given thediscretion to determineif consecutive sentencing is appropriate based onitsfinding of the
existence of any one of severa enumerated factors. Muhammed, 2004 WL 1073889, at **17-18.
We rejected the claim, noting that several other courts had concluded that Apprendi did not affect
thetrial court’ s ability to order consecutive sentencing:

Courtshaveinterpreted theholdingin Apprendi to allow thetrial
court to determi newhether sentences should be served consecutively.
United States v. Samuel, 296 F.3d 1169, 1175 (D.C. Cir. 2002)
(“[T]he district court did not commit Apprendi error when it
enhanced [the defendant’s] sentence because he committed the
second of his narcotics offenses while he was on release for the
first.”), cert. denied, 537 U.S. 1078, 123 S. Ct. 680 (2002); Peoplev.
Williamson, 747 N.E.2d 26, 34 (1ll. App. Ct. 2001) (trial court may
consider “the nature and circumstances of the offense and the history
and character of the defendant” in determining whether consecutive
sentencing “is required to protect the public from further criminal
conduct by the defendant, the basisfor which the court shall set forth
in the record”). Accordingly, we conclude that the defendant’s
arguments based upon the Apprendi holding are without merit.

Id. at *18.

As the State points out, since the release of the Blakely opinion, other jurisdictions have
concluded that Blakely does not affect thetrial court’ s ability to impose consecutive sentencing, on
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the basis that both Blakely and Apprendi dealt with the range of punishment imposed for asingle
offense, not whether consecutive sentencing may be applied in cases where the defendant has been
duly convicted of multiple offenses. See Statev. Abdul A. Abdullah, No. A-1982-02T4, 2004 WL
2281236, at *17 (N.J. Super. Ct. App. Div. Oct. 12, 2004) (“Both Blakely and Apprendi involved
asingle offense. Neither dealt with, nor are they applicable to, the determination of consecutive
sentences.”); People v. Vaughn, 19 Cal. Rptr. 3d 460, 462-63 (Cal. Ct. App. 2004) (“We agree that
atrial court’s imposition of consecutive sentences does not result in a usurpation of the jury’s
factfinding powersor appellant’ s due processrights aslong as each sentenceimposed iswithin each
offense’s prescribed statutory maximum.”); Sykes, 2004 WL 1682060, at *8. We find such
reasoning persuasive, and conclude, likewise, that Blakely doesnot impact thetrial court’ sdiscretion
under Tennessee Code Annotated section 40-35-115 to order consecutive sentencing in acasein
which a defendant has been convicted of two or more criminal offenses.

CONCLUSION

Based on our review of the record, the parties' briefs, and applicable law, we conclude that
thetrial court did not err in admitting the heroin evidence at trial; that three of the four enhancement
factors are inapplicable under Blakely, but that the remaining enhancement factor justifies an
enhanced sentence of ten years, six monthsfor the defendant’ s heroin conviction; and that Blakely
does not impact the trial court’s ability to order consecutive sentencing under Tennessee Code
Annotated section 40-35-115. Accordingly, we affirm the convictions and the consecutive
sentencing imposed, but modify the defendant’ s heroin sentence to ten years, six months.

ALAN E. GLENN, JUDGE

-15-



